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by Douglas A. Codiga

Solar energy — especially photo-
voltaic, or PV — has emerged as an
important source of renewable energy in
Hawaii, driven by its relative cost-effec-
tiveness, high levels of public accept-
ance, and supportive statutory and regu-
latory law and policy. Although renew-
able energy production in Hawaii is pri-
marily from wind, geothermal, and bio-
mass, Hawail has recently experienced
rapid and unprecedented growth in solar
generation.! Hawaii ranks first in the
nation with regard to installed solar
water heaters and third in the nation for
cumulative installed solar PV capacity
Rooftop distributed solar
PV has become one of the state’s leading

per capita.’

industries, accounting for almost twenty-
six percent of all construction expendi-

tures in 2012.° Solar projects totaling
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108.7

6 megawatts
,__/ “MW?>) were

' mstalled 2012 —

enough to provide electricity
to approximately 37,000 homes.
Larger, utility scale solar PV facilities in
Hawaii now range in size up to six MW.?
And in its 2012 annual survey, the Solar
Energy Industries Association ranked
Hawaii the seventh-best state in the
nation for solar energy, noting that
Hawaii gets a greater percentage of elec-
tricity from solar than any other state.’
Under Hawaii law, “renewable
energy” is defined to include “energy
generated or produced using . . . [tlhe

97

sun[.]”” This broad statutory definition
encompasses different types of solar
energy devices and technologies. Solar
water heating devices, for example, are
commonplace rooftop fixtures that pro-
duce hot water primarily for residential
use. Concentrated solar power, or CGSP,
uses a parabolic trough to concentrate
sunlight onto a tube filled with a working
fluid to generate electricity.’ Many
Hawaii solar energy laws focus on solar
PV, which uses silicon panels to convert
sunlight directly to electricity. These
laws, which have contributed to the

recent growth of solar energy, range

from
solar rights
tax

laws and

incentives to utility pro-
curement mechanisms mandat-
ed by the Public Utilities Commission,
such as the Net Energy Metering and
Feed-in Tariff programs. Zoning and
permitting laws governing larger utility
scale solar PV projects have also played
an important role.

The rapid growth of solar energy is
supported by foundational Hawaii cli-
mate and clean energy laws and policies.
Following the launch of the Hawaii
Clean Energy Initiative (“HCEI”) in
January 2008, a landmark agreement
(commonly referred to as the Energy
Agreement) was signed by the Hawaiian
Electric Company, Inc. and the State of
Hawaii. As well as including measures
to advance solar energy, the Energy
Agreement established the goal of “70
percent clean, renewable energy for elec-
tricity and transportation by 2030.”°
Consistent with this HCEI goal, Act
155, signed into law in 2009, mandates
that by 2030 forty percent of net elec-
tricity sales by electric utility companies
in Hawaii shall be from renewable elec-
trical energy, and energy efficiency
measures shall cause the equivalent of a
thirty percent reduction in energy use'’ —



thus requiring seventy percent clean
energy (i.e., renewable energy and ener-
gy efficiency) by 2030 as a matter of law.
Accordingly, Part V of Chapter 269,
Hawaii Revised Statutes, requires each
electric utility to establish Renewable
Portfolio Standards (“RPS”)" of ten per-
cent of its net electricity sales by
December 31, 2010; fifteen percent by
December 31, 2015; twenty-five percent
by 2020; and forty percent by 2030."
Solar energy may contribute not only to
achievement of these RPS requirements,
but also to compliance with Hawaii’s
landmark climate change law, Act 234,
which requires statewide reduction of
greenhouse gas emissions to 1990 levels
by the year 2020."

The purpose of this article is to pro-
vide a brief overview of selected Hawaii
solar energy laws, with a focus on impor-
tant recent developments and issues, or
“hot topics.” A comprehensive discus-
sion of the many detailed aspects of the
various laws and policies governing solar
energy is beyond the scope of this article.
Instead, selected statutes and regulatory
proceedings are surveyed in an effort to
provide an introductory overview and
examination of the current critical issues
likely to shape the growth of solar ener-
gy in Hawaii in the years to come.

Right to Install Solar Energy
Devices on Homes and
Townhouses

Under Hawaii law, the covenants,
bylaws, and deed restrictions of an asso-
ciation' of owners of single-family
homes or townhouses generally cannot
bar the installation of solar PV systems
and solar water heaters. Section 196-7,
Hawaii Revised Statutes, “Placement of
solar energy devices” (“section 196-77),
provides that “no person shall be pre-
vented by any covenant, declaration,
bylaws, restriction, deed, lease, term,
provision, condition, codicil, contract, or
similar binding agreement, however
worded, from installing a solar energy
device on any single-family residential
dwelling or townhouse that the person
owns.”” Any contrary lease or contract
provision shall be void and unenforce-
able."
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The legal protection afforded by
section 196-7 is available only to single-
family homes and townhouses, however,
and not to multi-story or high-rise con-
dominiums or apartments with multiple
units. Under Hawaii law, “townhouse”
means “a series of individual houses
having architectural unity and a com-
mon wall between each unit, provided
that each unit extends from the ground
to the roof.”"” Condominium and apart-
ment buildings may lack individual units
that extend from the ground to the roof.
In addition, the rights afforded by this
law are available only to owners and not
The
owner seecking to install the device must

renters of homes or townhouses.

ensure that it is in compliance with the
association’s rules concerning solar ener-
gy devices and register the device with
the association within thirty days of
installation.

Consistent with the foregoing, sec-
tion 196-7 also requires associations to
adopt rules by December 31, 2006 con-
cerning the placement of solar energy
devices. The rules are to facilitate the
placement of solar energy devices, and
accordingly must not impose conditions
or restrictions that render the solar sys-
tem more than twenty-five percent less
efficient or increase the cost of installa-
tion, maintenance, and removal of the
solar system by more than fifteen per-
cent. Nor may the association assess or
charge any fees, or require an encum-
brance on title, related to installation of
the solar energy for the placement of
any solar energy device."”

The failure of associations to timely
adopt such rules, in compliance with the
statutory requirement of December 31,
2006, has been identified as a potential
barrier to the exercise of the solar rights
available under section 196-7. During
the 2013 session of Hawaii Legislature,
for example, a bill was introduced to
amend section 196-7 to require the
rejection of a condominium association’s
biennial registration application, and
loss of its tax exempt status, upon the
association’s failure to timely submit the
required rules.” Reliance upon section
196-7 may also be reduced to the extent
association members are reluctant to

seek to enforce the law by litigating
against their associations due to time,

expense, and similar considerations.

Solar Devices on Project Common
Elements

In addition to individual rooftops,
homeowners may place solar energy
devices on a common element (e.g.,
building rooftop, parking structures, or
grounds) or limited common element
(e.g., individual unit lanai area) of the
project upon obtaining consent of the
association. The association must con-
sent, however, if the unit owner agrees in
writing to comply with the association’s
design specifications for the installation
of the device, engages a duly licensed
contractor to install the device, and pro-
vides a certificate of insurance naming
the association as an additional insured
on the homeowner’s imsurance policy
within fourteen days of the association’s
The

owner — and each successive owner —

approval of the solar device.”

shall be responsible for costs arising from
damage to the device or to the common
elements, limited common elements, and
adjacent units;*' shall maintain insurance
covering these obligations and name the
association as an additional insured;*
and shall remove the solar energy device
if necessary to allow the repair, mainte-
nance, or replacement of the common
elements or limited common elements.”
If a material or labor roof warranty
exists at the time the common element
or limited common element roof area,
the homeowner 1s required to obtain
written confirmation that installation of
the device will not void the roof warran-
ty, and the owner must provide the asso-
ciation with a copy of the confirma-
tion.”

Like homeowners, the association
itself may install solar energy devices in
project common areas under Hawaii
law. Section 514A-13.4, Hawaii Revised
Statutes, provides that, regardless of the
declaration of the residential develop-
ment project, or its bylaws, an associa-
tion’s board of directors shall have the
authority to install or cause the installa-
tion of solar energy and wind energy
devices on common elements of the



project.” The association may also lease
or license the common elements for the
mstallation of solar energy devices and
wind energy devices on the common ele-
ments of the project.* The solar or
wind energy device installed on a com-
mon element of the project shall not be
deemed to impair or diminish the inter-
est of the owners in the common ele-
ments, as long as the installation “does
not directly affect any non-consenting
unit owner.”” The statute defines the
term “directly affect” to mean the instal-
lation of the device in a manner which
would  “specially, personally, and
adversely affect an individual apartment
owner in a manner not common to the

apartment owners as a whole.””

Solar Tax Incentives

State tax incentives have played a
critical role in the growth of renewable
energy in Hawaii — including solar ener-
gy — since the adoption of the first
Hawaii energy tax credit in 1976.”
Pursuant to section 235-12.5, Hawaii
Revised Statutes, “Renewable energy
technologies; income tax credit” (“sec-
tion 235-12.5”), individual and corpo-
rate taxpayers may claim a tax credit for
eligible renewable energy systems
mstalled and placed into service during
the taxable year.” The tax credit is avail-
able to solar and wind energy systems.”
For solar energy systems, the tax credit
may be claimed in the amount equal to
thirty-five percent of the actual cost of
the system, or the amount of the appli-
cable cap as determined under subsec-
tion (b) of section 235-12.5 (“subsection
(b)), whichever is less.” Under subsec-
tion (b), the cap for residential solar PV
is $5,000 per system and the cap for
commercial solar PV is $500,000 per
system.” The cap for solar water heat-
ing devices on single-family residential
properties is $2,250 per system.”

In 2009, the Hawaii Legislature
established a refundable tax credit by
amending section 235-12.5 to provide
that, for solar energy systems, a taxpayer
may eclect to reduce the eligible credit
amount by thirty percent and if this
reduced amount exceeds the amount of
income tax payment due from the tax-
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with regard to the cumulative financial
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budget.”® Legislation adopted during the
current or future legislative sessions that
substantially amends section 235-12.5
could alter the availability, effectiveness,
and impact of the solar tax credit.

As a legal matter, controversy has
focused on the interpretation of “sys-
tem” as that term is used in section 235-
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Solar Power Purchase Agreements
Hawait’s solar energy tax incentives,
combined with historically low costs for
solar PV panels, high electricity prices,
and other favorable conditions, have
spurred increased use of a variety of pri-
vate contractual arrangements common-
ly referred to as solar leases or power
purchase agreements (“PPA”). As a pre-
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liminary matter, these types of PPAs for
relatively small rooftop solar PV systems
may be distinguished from negotiated
bilateral power purchase agreements
(also referred to as PPAs) between large
independent power producers and the
local electric utility, which require
approval by the Public Utilities
Commission.

Broadly speaking, the purpose of a
PPA is to establish and allocate legal
rights and obligations concerning the
installation and operation of a solar PV
system that generates electricity for con-
sumption at the premises. The solar PV
system 1s installed, operated, and main-
tained by the seller of electricity on
premises owned or leased by the host
entity, typically an owners association,
commercial facility, or landowner. The
host agrees to purchase electricity from
the seller at a rate that is usually below
the rate offered by the local electric util-
ity.  Often a PPA is accompanied by a
separate license or lease governing the
seller’s access to the premises to install
and operate the solar PV system.

PRECISE

Bowen
Hunsaker

Hirai
Consulting

MEASUREMENT

or MONEY

Because the seller is not a regulated elec-
tric utility, regulatory approval by the
Public Utilities
required.*

Commission is not

Solar PPAs and site control agree-
ments require careful consideration of a
host of potential legal issues. The term
of a PPA, often tied to the anticipated
life of the solar PV system, is typically
twenty years. Renewal options are com-
mon. The parties must negotiate key
terms and conditions concerning the size
of the system, the energy payment rate,
the commercial operation date, metering
and payment arrangements, the poten-
tial sale of the system to the host prior to
the end of the term, operation and
maintenance provisions, termination
and default provisions, and the disposi-
tion of the solar PV system and restora-
tion of the rooftop and premises at the
end of the term. The accompanying site
lease or license must be reviewed not
only on its general terms but also for
consistency with the PPA. The executed
PPA may play a central role in defining
the revenue and credit quality of the

Defensible calculations of damages are only achieved
through precise analysis. Bowen Hunsaker Hirai
provides forensic accounting and expert witness
services in all aspects of litigation financial analysis.
Hawaii's largest law firms and financial institutions
have turned to Bowen Hunsaker Hirai’s expertise for

over 20 years.

project and therefore often serves as a
key instrument of project finance.

In addition, knowledge of regulato-
ry law governing the interconnection of
PPA solar PV systems to electric grid,
and the procurement by the utility of
renewable energy, is helpful in evaluat-
ing solar PPA legal issues. Although the
PPA seller’s electricity 1s delivered to the
host, the solar PV system will likely be
interconnected to the electric utility’s
system. As discussed below, tariff rules
adopted by order of the Public Utilities
Commission likely govern the intercon-
nection requirements and procedures.
The contractual arrangement between
the solar PPA project and the electric
utility may be through a standard inter-
connection agreement or through a util-
ity procurement mechanism for solar PV,
such as the Net Energy Metering and
Feed-in Tariff programs.

Net Energy Metering and Feed-in
Tariff Programs

Part VI of Chapter 269, Hawaii
Revised  Statutes, “Net

Energy

[

733 Bishop St., Suite 2020 Honolulu, Hawaii Telephone: (808) 526-2020 Fax: (808) 526-2021 www .bhhcpa.net
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Metering” (“NEM law”),
became effective June 25,
2001. Under the NEM law,
an “[e]ligible customer-
generator” is a residential
or commercial utility cus-
tomer that owns and oper-
ates a solar, wind, biomass,
or hydroelectric facility
intended to offset all or a

part of the customer’s own

electrical ~requirements.*”
Net  energy metering
(“NEM”) 1is defined as

“measuring the difference
between the electricity sup-
plied through the electric
grid and the electricity gen-
erated by an eligible cus-
tomer-generator and fed
back into the electric grid
over a monthly billing peri-
od.” Essentially, customer-
generators are billed only
on the net kilowatt-hours of
electricity they use (hence
use of the term “net meter-
ing”). Net energy metering
shall be accomplished using
“a single meter capable of
registering the flow of elec-
trons in two directions” (a
reason the NEM program is often
referred to as involving the electric meter
Under the
NEM law, the eligible customer-genera-

“running backwards”)."

tor shall have a capacity of not more
than fifty kW, although the Public
Utilities Commission may increase that
amount.”

The Hawaii Feed-in Tariff (“FI'T”)
program, which is among the first in the
United States, is open to wind and
hydropower but is almost exclusively uti-
lized by solar PV projects. On October
24, 2008, four days after the Energy
Agreement was signed, the Public
Utilities Commission issued its order
opening the FIT docket.” After a public
hearing in April 2009 that drew national
media attention,” the Commission
issued its Decision and Order on
September 25, 2009 establishing the

Hawaii FIT program.” The program

10 May 2013 HAWAII BAR JOURNAL

features a set of standardized, published
purchased power rates, including terms
and conditions, which the utility is
required to pay to renewable energy
providers for electricity provided to the
grid.”" The program authorizes smaller
Tier 1 and Tier 2 projects and larger
Tier 3 projects of up to five MW on
Oahu.

offer contract, feed-in tariffs provide cer-

Essentially a type of standard

tainty to renewable energy developers
and investors, thereby stimulating devel-
opment and utility acquisition of solar,
wind, and other types of renewable
energy.” It is widely acknowledged that
FIT programs have “stimulated more
renewable technology than any other

3353

policy mechanism™* and a January 2012
status report indicates the Hawaii FIT
program has thus far resulted in the
installation of solar PV projects totaling
approximately 8 MW of capacity.” On

December 21, 2012, the Commission

A

filed an order initiating a
formal reexamination of
Tier 1 and Tier 2 of the
FIT program (“FIT reex-
amination”).”

Although the NEM
and FIT programs have
been successfully imple-
mented thus far, important
issues of law and policy
remain. A critical issue for
both is program capacity,
which may be determined
by the Public Utilities
Commission by reference to
electric system reliability
issues, as previously dis-
cussed. Increased participa-
tion in the NEM program
may be constrained by pro-
gram capacity limits estab-
lished by the NEM law and
The

pending FIT reexamination

Commission orders.

may also result in con-
straints on increased partici-
pation based upon the pro-
gram capacity. There are
also energy payment rates
Tor the FIT pro-
gram, whether the energy

issues.

payment rate is sufficient to
“move the market,” i.e., stimulate invest-
ment and development activity, remains
a paramount issue in the success of the
program. Under the NEM law, cus-
tomer-generators receive credit for
excess generation at the electric utility’s
retail rate, which has prompted some
scrutiny and concern. In the FIT pro-
gram, a dispute over the application of
rules governing program access and pri-
ority, or “queuing,” has resulted in a for-
mal legal appeal by a FIT project devel-
oper to the Hawaii Intermediate Court
of Appeals.” And solar projects seeking
to proceed under both of these utility
renewable energy procurement pro-
grams must contend with technically
complex issues concerning grid reliabili-
ty, curtailment, and the interconnection
of variable renewable generation to the
existing electric systems operated by the
electric utilities.



Tariff Rule 14H and Electric
System Reliability

Although Hawaii climate and clean
energy law and policy calls for Hawaii to
transition from imported fossil fuels to
renewables, the pace of this transition
may be affected by the ability of existing
electric systems to integrate variable gen-
eration from solar, wind, and other
renewable resources.  Electric system
reliability has been defined as the “elec-
tricity service level or the degree of per-
formance of the [utility] system defined
by accepted standards and other public

9957

criteria. Electric power supplied by
solar and wind resources may be rela-
tively variable and unpredictable (due to
changing natural conditions, such as
cloud cover or wind speeds) compared to
electric power supplied by fossil fuel
power plants. Electric system operators
may generally view non-variable fossil
fuel power plants as better able to facili-
tate electric system reliability relative to
variable resources such as solar energy.

The basic issue of electric system
reliability and the integration of variable
solar energy generation 1is partly
addressed through highly technical tariff
rules governing the interconnection of
solar facilities to the utility electric sys-
tems. For example, the interconnection
of relatively small solar PV systems to
the distribution level circuits of the
Hawaiian Electric Companies™ is gov-
erned by the Tariff Rule No. 14H for
each utility (“Rule 14H”). Rule 14H
establishes the detailed technical
requirements and procedures for inter-
connecting solar PV and other renew-
able energy facilities to the utilities’ elec-
tric systems. Depending on the size of
the solar PV system and the capacity of
the particular distribution level circuit to
accept additional variable generation
while maintaining electric system relia-
bility, a costly and time-consuming inter-
connection requirements study (“IRS”)
may be required. In many instances, the
requirement to conduct an IRS may ren-
der the project infeasible.

Rule 14H has been the focus of
extensive regulatory proceedings since
2010.” Most recently, potential modifi-
cations to Rule 14H, and similar efforts
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to streamline the interconnection of
solar and other renewable generation to
distribution circuits, were a major focus
of a Reliability Standards Working
Group (“RSWG”) convened by the
Public Utilities Commission in 2011.%
The recently-concluded RSWG process
mvolved over two dozen stakeholder par-
ticipants and generated a 747-page final
report, which includes specific recom-
mendations on a utility interconnection
and other related topics. These recom-
mendations, which are based in part on
experience with the successful integra-
tion of increasing amounts of solar PV,
are expected to be the subject of further
regulatory proceedings focused on mod-
ifying and improving Rule 14H to allow
increased interconnection of distributed
solar generation without affecting elec-
tric system reliability.”!
Utility Scale Solar Energy Projects
Larger, utility scale solar energy
projects — mounted not on rooftops but
on the ground in large, open areas and
interconnected to the utility’s electric
system at the sub-transmission or trans-
mission level, rather than at the distribu-
tion level — confront the same electric
system reliability challenges and con-
cerns. Utility scale solar PV projects sell
electricity to the utility pursuant to a
bilateral power purchase agreement
Public  Utilities
Commission in a regulatory proceeding
(“PPA”).
sions allowing the utility to “curtail,” or

approved by the
The PPA may contain provi-

not accept, electricity generated by the
utility scale project that the utility is
unable to utilize based upon technical
reasons related to maintaining electric
system reliability. If the PPAs curtail-
ment provisions do not establish a limit
or maximum amount of unpaid curtail-
ment, developers of utility scale projects
may experience difficulty in obtaining
financing due to this uncertainty. In
addition to IRS process concerns, tech-
nical and policy solutions to addressing
the curtailment issue were a major focus
of the RSWG process and are expected
to be the subject of further regulatory
proceedings and action by the Public
Utilities Commission.”

Although the curtailment issue may
present challenges, Hawaii zoning law
has been amended to facilitate the devel-
opment of utility scale solar PV projects
on certain agricultural lands. Section
205-2, Hawaii Revised Statutes, estab-
lishes four major land use districts in
which all lands in the State shall be
placed: wurban, rural, agricultural, and
conservation.”  Agricultural districts
shall include “solar energy facilities,”
provided that such facilities shall be
allowed only on land with soil classified
by the Land Study Bureau’s detailed
land classification as overall (master) pro-
ductvity rating class B, C, D, or E, and
solar facilities placed within land with
soil classified as overall productivity rat-
ing class B or C shall not occupy more
than ten percent of the acreage of the
parcel, or twenty acres of land, whichev-
Similarly, section 205-4.5

identifies as a permissible use within the

er is lesser.”

agricultural district solar energy facilities
that do not occupy “more than ten per-
cent of the acreage of the parcel, or
twenty acres of land, whichever is lesser;
provided that this use shall not be per-
mitted on [Class A lands].”*” Although
statutory authority to install utility scale
solar PV projects on agricultural lands
has facilitated development efforts,
potential future access to Class A lands
for these types of projects (and to Class B
and C lands in excess of the ten percent
or twenty acres limitation) remains a
critical issue, especially to the extent rel-
atively large amounts of land are
required for solar PV systems capable of
meaningfully contributing toward the
achievement of future RPS require-
ments in conformance with Hawaii cli-
mate and clean energy objectives.
Similar to zoning matters, permit-
ting and environmental review for larger
solar PV projects may be aided by
Hawaii renewable energy laws. For
example, in 2008 the Hawaii Legislature
adopted Chapter 201N, Hawaii Revised
Statutes, “Renewable Energy Facility
Siting Process” (“Chapter 201N”). The
Legislature found that “coordinating the
process for required permits” is in the
State’s interest in order to reduce
Hawaii’s over-dependence on imported



fossil fuels and meet Hawaii’s energy
self-sufficiency goals.”® Under Chapter
201N, the

Coordinator

Resources
shall
develop a permit plan application for-

Energy
(“coordinator™)”

mat and procedure, receive the permit
plan application from an applicant, and
identify all state and county permits nec-
essary for approval of the renewable
energy facility.”® The coordinator shall
further assist the permit plan application
process by “coordinating the permitting
process,” giving technical assistance,
overseeing the creation of the permit
plan, and facilitating “timely review and
permitting” of the facility.”” The coordi-
nator shall also coordinate public meet-
ings and work with federal, state, and
county agencies and the applicant to
determine the terms and conditions of
the permit plan and permits.”” The per-
mit plan is to be designed to ensure that
all permits identified in the plan are
processed and either denied or approved
no later than twelve months after the
date the project permit plan is accept-
ed.”

Chapter 20IN also addresses the
potentially contentious issue of environ-
mental review of large solar PV and
other renewable energy projects under
Chapter 343, Hawaii Revised Statutes
(“Chapter 343”). The coordinator may
hold a pre-application conference with a
prospective applicant “without regard to
final acceptance of the final environ-

mental impact statement,””

and the per-
mit plan shall include an agreement
regarding the timeline and coordination
for potential environmental impact state-
ments (“EIS”) and permit concurrence,
review, and issuance.” Chapter 343 shall
apply to any permit plan application for
a renewable energy facility, however, and
the coordinator shall not accept a permit
plan application prior to acceptance of
an EIS for the facility” An agency may
review and commence processing appli-
cations for permits prior to acceptance
of a permit plan by the coordinator, pro-
vided that action to grant or deny a per-
mit shall not be taken until after final
acceptance of an EIS.” Chapter 201N
also provides that leases and easements
for renewable energy projects in agricul-
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tural or conservation state land use dis-
tricts are permitted even if the leased

land or easement area has not been sub-

divided.”

Solar Water Heating Mandate

Finally, although solar water heating
has been an established and reliable
source of solar energy in Hawaii for
decades — well before the current boom
in solar PV — a recent hot topic involves
the variance provision under a Hawaii
statute requiring new single family
homes to be constructed with a solar
water heating device. Under section
196-6.5, Hawaii Revised Statutes (“sec-
tion 196-6.57), “Solar water heating sys-
tem required for new single-family resi-
dential construction,” after January 1,
2010, no building permit shall be issued
for a new single-family dwelling that
does not include a solar water heater sys-
tem, unless the coordinator approves a
variance.” Under the statute, a variance
application shall only be accepted if sub-
mitted by an architect or mechanical
engineer who attests that installation is
impracticable due to poor solar resource,
cost-prohibitive based upon a life cycle
cost-benefit, unnecessary because a solar
PV or wind energy system is used for
heating water, or a natural gas-powered
instantaneous water heater (that pro-
vides hot water on demand, only as
needed) is installed.”

In adopting this solar water heating
mandate, the Hawaii Legislature found
that a conventional electric water tank
accounts for thirty to forty-five percent
of a home’s electric bill and that savings
from the installation of a solar water
heating device could result in the system
being paid off in eight to ten years with-
out a state tax incentive.” Despite this,
during the period of January 2010 when
the law took effect through February
2013 a total of 1,420 variances have
been sought, virtually all of which have
been for the installation of gas-powered
instantancous water heaters.” Prior
and potentially ongoing issues surround-
ing the section 196-6.5 variance proce-
dures, and enforcement of the solar
water heating mandate in general, illus-
trate the types of challenges confronting
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development and implementation of key
Hawaii laws governing both solar water
heating and solar PV.

Current and future legal challenges
in solar energy law may be anticipated
insofar as the shift to non-fossil fuel ener-
gy entails far-reaching changes in the
production and use of new forms of
energy. Such challenges, however, must
be continually assessed in light of the
potential economic and environmental
opportunities associated with clean ener-
gy. The recent rapid increase in solar
energy illustrates the potential of solar
energy law and policy, properly under-
stood and applied, to continue to play an
important role in shaping Hawaii’s tran-

sition to a clean energy economy.
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