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The built environment is emerging
as a major focus of current efforts to
‘achieve climate change and clean energy
policy objectives by requiring energy effi-
ciency and sustainability measures, or
“‘green building,” for new construction
‘and major renovations of existing build-
Although the term
is not defined by

ings in Hawaii.
“green building”

Hawaii
statute, the
United  States
Office of the Federal
Environmental Executive
has defined green building as
“the practice of (1) increasing the effi-
‘ciency with which buildings and
their sites use energy,
water, and materi-

als, and ()

reducing

building impacts on human health and. '

the environment, through better siting,
design, construction, operation, mainte-
nance, and removal — the complete build-
mg life eycle.” Green building practices
are increasingly required by law and pro-
-moted through prominent voluntary rat-
ing systems such as Leadership in Energy
‘and Environmental Design, or LEED,
‘established in 1993 by the United States
Green Building Council.

Once seemingly a fad, green build-
g has entered the mamstream. The
overall green building market (both non-
residential and residential) is likely to
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. ]ngher occupancv than non-LEED buﬂd-

more than double from $36-49 billion in
2009 to $96-140 billion by 2013.* The
green market was two percent of nonres-
idential construction starts in 2005, ten to
twelve percent in 2008, and is expected
to grow to twenty to twenty five percent
by 2013.7 Referred to as the “sustainabil-
ity dividend,” on a national basis LEED
buildings sell for an average of $171

THE GREENING

OF

Building &

Construction Law

by Douglas A. Codiga

Uncertain and increasing energy
costs, coupled with acceptable construc-
tion costs, are making green building eco-
nomically attractive. Buildings account
for 72 percent of electricity consumption
in the United States.” Hawaii pays the
highest electricity prices in the United
States;” consumers spent an estimated
$6.21 billion for energy in 2007, or

Approxi-
mately  ten

percent of
Hawaii’s Gross
State Produect.”

According to the United
States Government Services
Agency, green buildings con-
sume 26 percent less energy than
conventional buildings, thus
affording considerable
energy cost savings
from reduced elec-
tr1c1ty consumption.’ At

W Cost per square foot of buildings seeking

ings.* A building must be green to be
Class A in many major property markets
today; the current shift to green buildings
has been compared to the shift to com-
mercial buildings with central air condi-
tioning in the 1960s.

Economic and Environmental
Drivers and Hawaii Clean Energy
Law

LEED certification falls within the exist-
g range of costs for buildings not seek-
ing LEED certification.” A subsequent
national study found the median cost
increase for building green was 1.4 per-
cent, or a cost premium of approximate-
ly $3 per square foot.!" Although greater
construction cost increases for green
building have been experienced in
Hawaii, due in part to consulting fees
and high shipping costs for green materi-
als, green building cost premiums are
typically recovered many times over




through energy cost savings.

Green buildings also reduce carbon
dioxide emissions that contribute to cli-
mate change. In the United States,
buildings account for 38 percent of all
which
exceeds the 33 percent of carbon dioxide

carbon dioxide emissions,"”
emissions from the transportation sec-
tor.” In Hawali, just over one half of the
state’s energy-related greenhouse gas
emissions are attributable to the com-
mercial and residential sectors." A green
building emits 33 percent less greenhouse
gas cmissions than the average commer-
cial building.”
statewide reduction of greenhouse gas
emissions to 1990 levels by the year
2020," and the Hawaii Legislature has
concluded that increasing energy effi-

Hawaii law requires

ciency can contribute to greenhouse gas
reduction.'” Green building therefore has
a role to play in Hawaii's efforts to
address climate change.

The environmental and economic
factors driving green building are in
accord with emerging Hawaii clean ener-
gy law and policy, especially regarding
energy efficiency. On October 20, 2008,
less than nine months after the Hawaii
Clean Energy Initiative was launched by
the State and United States Department
of Energy, a landmark agreement (com-
the Energy

Agreement) was signed by the Hawaiian

monly referred to as

Electric Company, Inc. and the State of
Hawaii. The Energy Agreement sets
forth the goal of “70 percent clean,
renewable energy for electricity and
transportation by 2030.”"

On June 25, 2009, Governor Lingle
signed Act 155, which mandates that by
2030 forty percent of net electricity sales
by electric utility companies in Hawaii
shall be from renewable electrical energy,
and energy efficiency measures shall
cause the equivalent of a thirty percent
recduction in energy use' — thus requiring
seventy percent clean energy (i.c., renew-
able energy and energy efficiency) by
2030 as a matter of law. This state law
mandate 1s codified in Part V of Chapter
269, Hawail Revised Statutes, in the cor-
responding  Renewable  Portfolio
Standards and Energy Efficiency
Portfolio Standards (“EEPS”) provi-
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In furtherance of the EEPS
statutory requirement, on March 8, 2010
the State of Hawaii Public Utilities
Commission issued an order opening a

sions.”

formal proceeding to investigate EEPS,
which are to be designed to achieve 4,300
gigawatt hours of electricity use reduc-
tions statewide by 2030, with interim
goals for 2015, 2020, and 2025, and
incentives and penalties.” The EEPS
regulatory proceeding and Hawail clean
energy law;, which mandate a thirty per-
cent reduction in energy use by 2030, are
broadly supportive of green building in
Hawaii.

Given the anticipated future growth
of green building in Hawalii, the purpose
of this article is to provide an introducto-
ry overview of key areas of green build-
ing law and policy in Hawaii and nation-
ally  The field of green building law
encompasses a wide range of complex
and interrelated federal, state and local
laws, codes, policies, programs and initia-
tives which are beyond the scope of this
article. This article therefore briefly sur-
veys selected major developments in
green building law to provide an
overview and to suggest how it may influ-
ence building, construction, and real
estate development in Hawaii in the
years Lo come.

Act 96: Hawaii’s Green Building
Law

On May 12, 2006, Governor Lingle
signed into law Act 96 which includes
sections comprising Hawaii’s current
green building law ("Act 967).7  As
described by the Legislature, the purpose
of Act 96 1s to provide “one segment of a
larger comprehensive approach™ to
achieving energy self sufficiency® In
addition to requiring photovoltaic sys-
tems at public schools, solar water heat-
ing, fuel-eflicient vehicles, and energy-
savings contracts, Act 96 contains green
These
requirements concern LEED building

building-related requirements.

standards for state facilities and priority
permit processing:  Act 96 calls for
“|e]stablishing new planning and budget-
ing preparation goals for state agencies
that incorporate green building prac-
tices” and “[p]romoting the use of green

building practices by requiring each
county agency that issues building, con-
struction or development-related permits
to establish a procedure for priority pro-
cessing of permit applications for con-
struction projects incorporating energy
and environmental design building stan-
dards.”

The energy and environmental stan-
dards for state facilities required by Act
96 are codified in section 196-9, Hawaii
Revised Statutes, “Energy efficiency and
environmental standards for state facili-
ties, motor vehicles, and transportation
fuel.”™  Under section 196-9(a), each
agency is directed to implement, to the
extent possible, certain goals during plan-
ning and budget preparation and pro-
gram implementation.** Under section
196-9(b), with regard to buildings and
facilities, each agency shall “(1) Design
and construct buildings meeting the
Leadership in Energy and
Environmental Design silver or two
green globes rating system or another
comparable state-approved, nationally
recognized, and consensus-based guide-
line, standard, or system, except when
the guideline, standard, or system inter-
feres or conflicts with the use of the
building or facility as an emergency shel-
ter[.]”" Thus, Hawaii green building law
requires state buildings and facilities to be
designed and constructed to achieve
LEED Silver or comparable rating.

The priority permit processing pro-
cedures called for by Act 96, which
extend to private entities, are codified in
section 46-19.6, Hawaii Revised Statutes,
“County building permits; incorporation
of energy and environmental design
building standards in project design; pri-
ority processing.” Under subsection (a),
each county agency that issues building,
construction, or development-related
permits “shall establish a procedure for
the priority processing of a permit appli-
cation submitted by a private entity for a
construction project that incorporates
energy and environmental design build-
ing standards into its project design.””
The procedures shall give priority to pri-
vate sector permit applicants at no addi-
tional cost to the applicant, and the pro-
cedures shall not imply or provide that



any permit application filed under the
priority processing procedure shall be

automatically approved.” Like section
196-9(b)(1), which requires design and e

construction to meet LEED Silver or

X | O.COMm
equivalent rating for state facilities, sec- '

tion 46-19.6 defines “Energy and envi- Inte“edual Propeﬂy and Intemet I-aw

ronmental design building standards”™ to
mean “LEED silver or two green globes

Patents Trademarks Copyrights Domain Names

; ] Internet Law and Dispute Resolution: Local - Global
rating system or another comparable

state-approved, nationally recognized, i

and consensus-based guideline, standard, Seth M. REISS' AAL' ALLLC
or system.”™ Also in 2006, the City and t 808.521.7080 e: seth.reiss@lex-ip/com
County of Honolulu passed Ordinance f: 808.675.5805  w: www.lex-ip.com
06-06, which added to the Revised
Ordinances of Honolulu section 2-9.3,

“Green building standards for city facili- HSBA Vice PreSIdent

ties,” pursuant to which beginning in
2008 facilities with a floor area greater Elect Car()lyn M. Yu

than 5,000 square feet “shall comply with
LEED™ Silver, in the version most I Will represent all Hawaii

recently adopted by the United States 5 5
Green Building Council (the “USGBC”), laWYel"S mCIudlng our
neighbor island members.

as a minimum design standard.””

These LEED green building laws in

Hawaii are part of a nationwide trend. o Create an environment that encourages

According to the USGBC, various new ideas from members.
LLED. mitiatives, 1nclufimg legf{slal_1or1J Tisten o figinkersand work had
executive Ol"dCI‘S, ]‘CSO]LIUO!'IS, ordinances impro\!e communications.

and policies, are found in 34 state gov- . L.
P ; & Promote member driven decisions that

ernments, 14 federal agencies or depart- reflect the priorities of our members.

ments, and 178 counties and cities.”

Given the widespread use of LEED, Vote in the best interests of the
e . o membership and their priorities.
familiarity with this important green

building certification program is neces- Combine MCPE/CLE with food &
fun and implement this both on

ary to understand Hawaii build- ' ‘
sary fo understand Hawail green Bt Oahu and our neighbor islands. Food brmgs people 1:0gether1

ing law.

Act responsibly as a fiduciary to our membership and ensure transparency
of Board actions.

Leadership in Energy and
Environmental Design (LEED) During my tenure as HSBA Secretary, | was unafraid to voice my concerns
With over 18,000 member compa- on agenda issues that were controversial or would adversely impact our
y members. As your Vice President and future President, I would be honored

nies and organizations and over 136,000 ;
to serve you and continue to act on your behalf.

LEED professional credential holders,

the USGBC’s LEED program is by far I want to take this opportunity to acknowledge and thank some of my friends and
the most widely accepted not-for-profit supporters who gave me encouragement and valuable advice during this campaign:
green building certification program in Matt Anbe Stuart Fujioka Patricia Moy Dawn Spurlin
the United States and the nationally Alfred Brunn :ﬂdichael G:Ieenre EhacrfleneMTran Murata Julie Takahashi
: rianne Hee andon Murata
accepted benchmark for the design, con- E:g%i:#&ke Levi Huokanoy Ernest Nomura gf;glt};kaaléaese
struction, and operation of high per- Doug Chin Charlene Iboshi Candace Park Larry Tong
formance green buildings.'“ LEED is a Matt Coke Elizabgth Jackson Dglanie Prescott-Tate Lisa Tong
: ; ; i Douglas Crosier Don Kitaoka Michael M. Purpura Traci Fujita Villarosa

point-based system in which buildings Kristie Cruz Chang Jaine K Rebecca Estrada Quinn -~ Tommy Waters
earn credits for satisfying specific green Jim Dandar William Li Curtis Sherwood Reginald Yee
building criteria. The number of points Christine Denton Wyeth Matsubara Ryan Shinsato Moana Yost

; < i A Amy Esaki Derek Mayeshiro Jeffrey Sia Christine Young
determines the level of certification. Greg Frey (Coates & Lynne McGivern Rowena Somerville Mark Yuen

Under the most recent LEED rating sys- Frey) Kate Metzger Kevin Souza Paul Yuen

August 2010 HAWAI BAR JOURNAL 7



tem (referred to as LEED v3 or LEED
2009), points are available in four pro-
gressive levels: “Clertified” for 40 to 49
points, “Silver” for 50 to 59 points,
“Gold” for 60 to 79 points, and
“Platinum” for 80 points and above.
LEED rating systems exist
in specific categories. The pre-
eminent LEED for New
Construction (“LEED NC”) rating
system sets standards for high per-
formance commercial and institu-
tional new con-
struction and major
renovation projects,
including office, high-rise resi-
dential, and government build-
mgs. The LEED for Existing
Buildings: Operations &
Maintenance (“LEED EB:
O&M”) rating system
measures opera-
tions  and
mainte-

Wolle The ved

H‘S I’“IOJ[ J[ll(—? emmy or IllE’ Oseap . ..

Hawall Women's Legal Foundation

Annual Gala Fundraiser

Saturday, October 9, 2010 af the Sheraton Waikiki Hotel

5:30 pm

7.00 pm  Dinner
B.O0Opm  Program
9:00 pm Dancing

Wine Reception and Sllent Auction

nance to maximize efliciency and mini-
mize environmental impacts, and unlike
LEED NC, does not necessarily involve
new construction. LEED for
Commercial Interiors (“LEED CI7) cer-
tifies high performance tenant spaces
seeking reduced operating costs and
increased environmental benefits, and
can be earned in non-LEED buildings.
LEED for Core & ‘Shell
(“LEED CS”), which
complements LEED CI,

L

and HVAC system of a rental prop-
ertyy. LEED for Schools, LEED for
Retaill and LEED for

Healthcare address

the specific needs
of schools, retail spaces and
healthcare facilities,
respectively, and fur-
ther recent addi-
tions to the
LEED

A one of ??‘awm >

covers the structure, envelope;

program include LEED for Homes and
LEED Neighborhood Development
(“LEED ND”).*

Projects are certified not by USGBC
but by the Green Building Certification
Institute (“GBCI”), an independent,
third-party organization established in
2008 to administer project certifications
and professional credentials within the
LEED framework. Projects must register
to seek LEED certification. USGBC
databases show 19,599 registered proj-
ects and 4,991 certified projects.® In
Hawaii, 159 projects are registered for
LEED certification and 21 commereial
and residential buildings have been certi-
fied since the first such certification in
2004.” Hawaii projects seeking LEED
certification include school campuses,
housing complexes, restaurants, hotels,
and resort facilities.*

GBCI also provides third party
administration and verification of LEED
professional certificates, which certify the
skills and knowledge of mmplementation
required to provide verification services
on LEED projects. LEED professional

The Uber Awards: Stepping onto the Red Carpet for Glory or $hame
honorary co-chairs

COLBERT MATUNOTO, chaiman & Chief Executive Officer, Isiand Insurance C

PAWA YOSHOKA, Executive Vice President & Chief Administ
For ticket and table soles Information, contact Kimbery Deldesus at 754.3305 or kim@kdsshawall.com

Hawall Women's Legal Foundation is a 501(cl(3) nonprofit organization, its mission is fo raise funds for the comman goals of
empowering and presenving the legal rights of women and children and the advancement of women in the legal profession.
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certificate designations include LEED
Accredited Professional (“AP”), LEED
AP Building Design & Construction,
LEED AP Homes, LEED AP Interior
Design & Construction, LEED AP
Operations and Maintenance, LEED AP
Neighborhood Development, and LEED
Green Associate.” Architecture is by far
the largest area of practice for LEED
professional credential holders.
According to GBCI, as of March 31,
2010, there were a total of 936 LEED-
accredited professionals in Hawaii,
The
USGBC is a membership organization

including five Hawail attorneys."

with national chapters throughout the
United States; the Hawaii USGBC
Chapter was founded in 2007.

Emerging Legal Issues:
“LEEDigation” and
Decertification

As green building becomes more
commonplace, green building-related
legal issues have been identified and the
first few high-profile lawsuits and dis-
putes have emerged. Broadly speaking,

the potential legal risks of green building
arise from unrealized expectations, mis-
understandings, physical or economic
failure, and litigation." "These risks apply
to owners, architects, and contractors.
Owner risk centers on the potential
failure to achieve the certification, which
creates economic risk including the loss
of a tenant or sale, loss of government
incentives and tax credits, increased
design and construction costs, penalties
on public projects with green mandates,
and increased energy and water costs
over the life of the building. Although a
mutual waiver of consequential damages
clause is commonly included within
design and construction contracts, such
clauses carry additional risk in green
building contracts insofar as case law has
vet to define the losses that would be rea-
sonably contemplated by the parties to a
green project. This is especially true
given challenges in interpreting regula-
tions with certainty, unsettled msurance
coverage for claims arising out of green
design, and insufficient data to assess
whether green buildings are performing

Communication.

at the desired higher level of efficiency.
Architects and contractors face relat-

ed risks.

protect themselves from claims of negli-

Design professionals typically

gence by maintaining errors and omis-
sions (“E&O”) insurance. By agreeing to
“warrant” or “guarantee” LEED certifi-
cation, however, E&O coverage may be
compromised insofar as such policies
exclude contractually assumed liability.
Architects may therefore seek to avoid
This
potential risk may possibly extend to the

guaranteeing LEED certification,

signing of LEED submittal templates,
which are completed by project partici-
pants attesting that the information in
support of a specific LEED point or
credit is accurate to the best of the sign-
er’s knowledge. Contractor risk stems
primarily from confusion between design
and  performance
Although it is well established that a con-

tractor is not lable for project defects

specifications.

arising from faulty design standards,
green building projects may also include
performance standards (for example, that
the contractor use green adhesive and

Daniels-Head Insurance Agency, Inc.
Professiondl Insurance Solutions Since 1954

www.danielshead.com
800.848.7160
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Relying on a Guess
can come back to bite you!

When establishing value of
real estate for probate, divorce,
tax, or other legal matters relying
on a Realtor’s best guess to its
value may not be your best
choice. Hiring a Certified Real
Estate Appraiser specializing in
legal matters, will be resources
well spent when disputes arise.

+ PROBATE / ESTATE PLANNING

« FRACTIONAL OR PARTIAL INTERESTS

« STATE & FEDERAL TAX REQUIREMENTS

+ IRS CHARITABLE GIFTS

* HISTORICAL ANALYSIS, DATE OF DEATH VALUE

+ EXPERT WITNESS TESTIMONY
« PROPERTY TAX DISPUTES

CAROLYN GRONSETH, CRA
391-2691 cgronseth@hawvaii.r.com
Timely Thorough Analysis

EXPRESS

MESSENGER SERVICE

Providing fast,
dependable
messenger service
to Hawaii's legal
community.

808-331-5111
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sealants to achieve LEED indoor air
quality credits). Failure to achieve LEED
credits specified in performance stan-
dards may expose the contractor to
potential liability.

The first significant LEED-related
lawsuit (dubbed “LEEDigation” by one
commentator”) involved over $600,000
in tax credits lost allegedly due to failure
to obtain LEED certification. In Southern
Builders v. Shaw Development, the general
contractor agreed to build a $7.5 million,
23-unit luxury condominium project in
Maryland designed to obtain LEED
Silver certification.” The owner applied
and qualified for a state income tax cred-
it equal to eight percent of the project
cost. When the contractor failed to deliv-
er a LEED Silver building and a certifi-
cate of occupancy within the time
required under Maryland’s green build-
ing tax credit program, the owner forfeit-
ed $635,000 n tax credits.” The owner
alleged claims of negligence and breach
of contract against the builder® The
project manual stated that the project
was designed to comply with LEED
Silver certification, but did not expressly
obligate the contractor to secure formal
Although the lawsuit
apparently settled, it illustrates the poten-

certification.*

tial for parties to fail to recognize the risks
inherent in the applicable green building
regulatory scheme and to enter into
imprecise contracts.

In addition to so-called
LEEDigation, challenges to LEED certi-
fication, sometimes referred to as “decer-
tification,” have arisen. LEED certifica-
tion decisions are made by review teams.
GBCI procedures allow a green building
project team to appeal a LEED review
team’s final decision.” In addition to
appeals by project teams, the GBCI
“Certification Challenge Policy” allows
appeals of LEED certification by third
parties,” The leading example of a
third-party appeal involves LEED NC
Gold certification of the Northland Pines
High School in Eagle River, Wisconsin,
The 125-page appeal, filed in December
2008 by concerned taxpayers, alleges the
project design and construction did not
meet LEED prerequisites and credits
concerning project documentation, ener-

gy performance and compliance with
energy codes, and indoor air quality, and
sought to revoke LEED Gold certifica-
USGBC retained two technical
experts to review the technical merits of
In April 2010, USGBC’s
general counsel issued a statement deny-

tion.
the appeal.

ing the appeal, affirming that the
Northland Pines High School project
complied with all requirements necessary
to achieve LEED Gold certification and
no adverse action would be taken regard-
ing certification. In response to the
USGBC’s official statement, the appel-
lants made available detailed technical
reports concerning the project’s alleged
failure to comply with energy code provi-
sions, and published a three-page reply,
titled “LEED Credibility Destroyed,”
which invited interested members of the
public to review the materials and draw

their own conclusions.

Legal Challenges to Green
Building Laws and Ordinances

In addition to decertification and
LEEDigation, adoption and enforcement
of green building laws and ordinances
may be legally challenged on several
grounds, including non-delegation,
incorporation by reference, antitrust,

preemption, and intergovernmental

immunity.™ A prominent example of this
type of legal challenge is Awr Conditioning,
Heating and Refrigeration Institute v. City of
Albuguerque (“AHRI”), in which the
United States District Court in New
Mexico granted a preliminary injunction
to plaintiffs challenging the City of
Albuquerque’s green building ordinance
on the basis of federal preemption.™
The challenged green building ordi-
nance in AHRI mandated greater energy
efficiency, among other goals, for new
construction and renovations. Although
regulated entities could choose among
several prescriptive and performance-
based paths to compliance, including the
LEED Silver approach, plantiff appli-
ance manufacturers successfully argued
that Albuquerque’s ordinance was pre-
empted by the Energy Policy and
Conservation Act,” as amended by the
National Appliance Conservation Act
and the Energy Policy Act of 1992.*



The court specifically dismissed the con-
tention that performance-based stan-
dards, such as LEED Silver, do not
require the use of any particular product.
Rather, the court found the ordinance in
effect imposed a penalty for the use of
products that meet but do not exceed fed-
eral energy efficiency standards.”

Hawaii State Energy Code
Although design and construction to
meet LEED Silver or equivalent rating is
required by Hawaii green building
statutes (i.e., Hawaii Revised Statutes
§§ 196-9 and 46-19.6), LEED is a points-
based voluntary rating system and not a
mandatory code written in code lan-

guage.
however, may desire a green building

State and local governments,

standard written in code language that
can be adopted and enforced according-
ly. The development and adoption of
green building and energy efliciency-
related codes suggest government man-
dates may play an increasingly important
role in promoting and requiring green
building in Hawaii. Such codes may also
be subject to legal challenges.

In response to the desire for unifor-
mity and enforceability, several major
green building codes have recently been
In January 2010, the
Society  of

developed.
American Heating,
Refrigerating, and Air Conditioning
Engineers ("ASHRAE”), in conjunction
with USGBC and the Illuminating
Engineering Society (“IES”), published
ASHRAE 189.1, “Standard for the
Design of High-Performance, Green
Buildings Except Low-Rise Residential
Buildings” (“Standard 189.1”). Standard
189.1 provides criteria by which a build-
ing can be judged as green and is written
n model code language that jurisdictions
can use to develop a green building con-
struction code. According to ASHRAE,
Standard 189.1 provides a “total building
for the design,
construction and operation of green

sustainability package”

buildings, including requirements con-
cerning site sustainability, water use effi-
ciency, energy efficiency, indoor environ-
mental quality, and the building’s impact
on the atmosphere, materials and
resources.”

GﬂNSTBIIGTI EXPERTS
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Consulting

Construction
Management

Construction
Claims

Dispute Resolution

Forensic
Engineering

“Selected for the 2009
Best of Honolulu Award
in the Construction
Management category
by the U.S. Commerce
Association (USCA).”
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Security Title Corporation would like to
introduce our new Deed Title Transfer Program.
If you have Clients that need to add or delete parties
to title, please have them call or E-Mail us and we

K, will take care of the rest. For a flat minimum fee per
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W - document from a licensed Hawaii attorney, facilitate the

signing and recordation of the new conveyance and
provide the Customer a recorded
copy. Simple, fast and efficient.
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- Prelim Reports, Litigation
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~  Financing Statement Reports, and of
. course Title Insurance underwritten by

Stewart Title Guaranty Company.
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More recently, the International
Code Council (“ICC”), in cooperation
with the American Institute of Architects
ASTM  International, has
announced  development of the

and

International Green Construction Code
(“IGCC™). According to ICC, the IGCC
is intended to use the model code
approach, to identify both minimum and
advanced levels of performance for
green and high-performance buildings,
to work as an “overlay” to the ICC fami-
ly of codes, and to be written in manda-
tory language that provides a new regula-
tory framework.” ASHRAE, USGBC,
and IES participated in developing the
IGCC; to avoid conflicts between
Standard 189.1 and the IGCC, Standard
189.1 is included as an alternative juris-
dictional compliance option within the
IGCC. In a press release, USGBC char-
acterizes development of the IGCC as
“perhaps the most significant develop-
ment in the building industry in the past
ten years,”

Consistent with Standard 189.1 and
the IGCC, on January 12, 2010
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California announced adoption by the
California Building Standards Commis-
sion of that state’s mandatory Green
Building Standards Code, known as
CALGREEN, to take effect January 1,
2011. CALGREEN will require that
every new building constructed in
California reduce water consumption by
twenty percent, divert fifty percent of
construction waste from landfills, and
mstall low pollutant-emitting materials.
It will also require mandatory inspections
of energy systems for nonresidenttal
buildings over 10,000 square feet.
Although CALGREEN will offer more
stringent voluntary measures, upon pass-
ing state building inspection, California’s
property owners will have the ability to
label their facilities as CALGREEN com-
pliant without additional third-party cer-
tification.

On May 13, 2010 Governor Lingle
signed the “State Energy Conservation
Code,” Chapter 3-181,
Administrative Rules (“Hawaii Energy
Code”). Although Hawaii has not adopt-
ed a green building code, energy codes

Hawaii

.82 amended Chapter

are integral features of green building
codes, such as Standard 189.1 and the
IGCC, and figured prominently in the
Northland Pines High School LEED cer-
tification dispute. The Hawaii Energy
Code adopts the 2006 International
Energy Conservation Code (“IECC
2006}, subject to certain specific amend-
ments by the state and counties.
Adoption of the Hawaii Energy Code
arose from Act 82 signed by Governor
Lingle on May 21, 2007 ("Act 827). Act
107, Hawaii
Revised Statutes, to establish a state
building code “applicable to all construc-
tion in the State of Hawaii,” which shall
include energy conservation standards
for building design and construction.”

In adopting a statewide code, the
Legislature noted that the State has tradi-
tionally allowed individual counties to
establish their own building codes
(including energy conservation codes) but
the “status of fragmented building
requirements in Hawaii is of serious con-
cern to those involved in building owner-
ship, design, construction, and msurance




[and] [o]ver forty states have adopted
some form of a statewide building
" Although the Hawaii Energy
Code 1s statewide, it is subject to amend-
ment by each county. The IECC 2006
has been adopted and amended by the

code.”

City and County of Honolulu and
County of Maui.™ The 2009 IECC,
which generally requires greater energy
conservation than IECC 2006, has been
adopted and amended by the County of
Kauai and is under consideration by the
County of Hawaii."

Like green building laws, state ener-
gy codes are not immune from legal chal-
lenges. On May 25, 2010, the Building
Industry Association of Washington filed
suit in the United States District Court
for the Western District of Washington.”
The suit seeks to enjoin the pending
enactment of certain amendments to
Washington’s state energy code effective
July 1, 2010. Like the AHRI litigation
concerning Albuquerque’s green build-
ing ordinance, plaintiffs have alleged the
requirements of the state’s energy code
are preempted by federal energy efficien-

cy regulations.

The Hawaii Energy Code and relat-
ed legal developments, such as Act 96
and LEED, will likely ensure the contin-
ued greening of Hawaii building and
construction law in the future. These
green building laws are consistent with
Hawaii’s transition from imported fossil
fuel to renewable energy and energy effi-
ciency, or clean energy. The underlying
economic and environmental drivers of
the transition to clean energy, including
energy cost savings and reduced carbon
dioxide emissions, apply with particular
force to the built environment. Emerging
legal issues must be carefully understood
and addressed for Hawaii to realize the
potential economic and environmental
benefits of green building,

1 See John L. Howard, Jr, The Federal Commitinent
to Green Building: Experiences and Expectations, Office
of the Federal Environmental Executive at 3
(2003), at hitp:/ /ofee.gov/ Resources / Guidance_reports
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changeably they are not synonyms).

2 United States Green Building Council, Green
Building Facts (hereafter, “USGBC Fact Sheet”),
citing McGraw Hill Construction, Green Outlook
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http:/ /wwwausghe.org/ DisplayPage.aspx?CMS
PageID=1718.

31

4 Andrew C. Burr, CoStar Study Finds Energy Star,
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Practice Group.



