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By Douglas A. Codiga

As climate change impacts
increase in the future, affected par-
including businesses,
landowners, and concerned -citi-
will
redress before Hawaii courts and
governmental agencies. These cli-
mate change-related legal actions
will be based on different but relat-
ed legal theories, and seek a corre-
spondingly broad range of relief.
Yet these diverse legal actions will
remain united by one factor: the
pursuit of justice in the face of
growing climate change impacts in
the Islands, including sea-level
rise, changes to rainfall patterns,
extreme weather events, ocean
acidification, and pollution of the
atmosphere with greenhouse gas
emissions.

ties —

zens — increasingly seek
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Climate change litigation in
Hawaii is likely to continue to
focus on the two chief substantive
areas of mitigation and adaptation.
The legal basis for mitigation, or
the reduction of the greenhouse
gas (“GHG”) emissions which cause
climate change, is found in both
environmental and energy law.
Air pollution control laws, for
example, establish emission limits
and regulate pollution of the
atmosphere with GHG emissions.'
Mitigation of GHG emissions may
also be accomplished by laws man-

dating increased reliance on
renewable energy, such as
Hawaii's Renewable Portfolio

Standards law which requires elec-
tric utilities to establish a renew-
able portfolio standard of one-hun-

dred
percent of their
sales by 2045.°
Adaptation to cli-

P

mate change impacts,
such as rising sea levels, is a simi-
lar focus, for example with laws
regulating real property develop-
ment and public infrastructure in
low-lying coastal areas.

Effective dispute resolution in
this area will require counsel to not
only understand and apply envi-
ronmental, energy and other areas
of the law, but also to grasp the sci-
entific and technical aspects of
diverse climate change impacts.
Equally important, the dynamic
interplay between current laws
and future climate change impacts
must be continually assessed as
they evolve through the litigation
process in Hawaii and other juris-
dictions.

Accordingly, this article pro-
vides a brief overview or “snap-
shot” of selected areas of Hawaii



climate change litigation. A com-
prehensive discussion of the
detailed aspects of the various laws
and policies at issue is beyond the
scope of this article. Instead,
selected legal theories and actions
are surveyed to provide an intro-
duction to critical issues likely to
shape the growth of Hawaii cli-
mate change litigation in the
future.
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you like a

second
opinion?
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Climate change is changing
Hawaii. The impacts of climate
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degrees FFahrenheit per decade.’
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This warming could cause heat-
related illnesses and vector-borne
diseases (e.g., dengue fever)
humans, expanded ranges for
pathogens and invasive species,
and thermal stress for plants and
animals. A decrease in the pre-
vailing northeasterly trade winds,
which drive precipitation on wind-
ward coasts, has also been record-
ed in Hawaii over the last forty
yvears.'

Over the last thirty years rain-
fall has declined overall in Hawaii,
with widely varying precipitation
patterns on each island. More
drought and heavy rains, which
damage infrastructure and cause
flash flooding, runoff, and sedimen-
tation, are projected in the future.
Stream base flows have decreased
the last seventy years due to declin-
ing precipitation, which could also
reduce aquifer recharge and fresh-
water supplies, adversely impacting
agriculture as well as aquatic and
riparian ecosystems.”
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At sea, climate change is increasing sea levels, sea
surface temperatures, and ocean acidity. Sea level
has risen over the last century on each island from 0.5
to 1.3 inches per decade, causing beaches and shore-
lines to recede. Globally, rates of sea rise are project-
ed to continue to accelerate, resulting in sea-level rise
of one to three feet, or more, by the end of the century.
Sea-level rise will exacerbate coastal inundation and
erosion, degrade coastal ecosystems, and increase
beach loss and damage to
infrastructure in low-lying
areas. Similarly, sea surface
which influ-
ence ocean circulation and
nutrient distribution, have
warmed between 0.13 and
0.41 degrees Fahrenheit per
decade in the Pacific for the
last forty years, with warm-
ing of 2.3 to 4.9 degrees pre-
dicted by the end of the cen-
tury. Ocean acidification,
which has increased by thirty

temperatures,

Ocean acidification,
which has increased
by thirty percent
globally due to
marine uptake of
carbon dioxide
pollution, could harm
marine life by

234 requires a statewide reduction of GHG emissions
to 1990 levels by the vear 2020. This emissions limit,
and other key provisions of the Act, are codified in
Part VI, “Greenhouse Gas Emissions” (“Part VI”) of
Hawaii’s air pollution control law, Chapter 342B,
Hawaii Revised Statutes, “Air Pollution Control”
(“Chapter 342B"”). Section 342B-71 states: “A
statewide greenhouse gas emissions limit to be
achieved by 2020 is hereby established that is equal to
or below the level of statewide
greenhouse gas emissions in
1990, as determined by sec-
tion 3 of Act 234, Sessions
Laws of Hawaii 2007; provid-
ed that for purposes of this Act
greenhouse gas
from airplanes shall not be
included.™

This broad mandate is
enforced through administra-
tive rules implementing
Chapter 342B. On June 30,
2014, Chapter 11-60.1, Hawaii

emissions

percent globally due to Administrative Rules, was
marine uptake of carbon thlbltlng Shell and amended to include
dioxide pollution, could . Subchapter 11, “Greenhouse
harm marine life by inhibit- Skezeton g}"owth LN Gas Emissions” (“Subchapter
ing shell and skeleton 117). These rules specify a six-

growth in corals, shellfish,
and plankton.®

Citizen Suit Litigation
Under Hawaii’s Climate Change Law

To address these types of climate change impacts,
in 2007 the Hawaii Legislature passed major climate
change legislation known as Act 234. Act 234
describes the harm from various climate change
impacts. These include displacement of businesses
and residences and inundation of freshwater aquifers
from sea-level rise, damage to marine ecosystems and
the natural environment, extended drought and loss of
soll moisture, an increase in the spreading of infec-
tious diseases, and an increase in the severity of
storms and extreme weather events.” Act 234 also
affirms that climate change will harm some of
Hawaii’s largest industries, including tourism, agri-
culture, recreation, commercial fishing, and forestry.®

Declaring that “climate change poses a serious
threat to the economic well-being, public health, natu-
ral resources, and the environment of Hawaii,” Act
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corals, shellfish, and
plankton.

teen percent GHG emission
cap for large existing station-
ary sources with potential car-
bon dioxide equivalent emis-
sions at or above 100,000 tons per year."” Each affect-
ed source must submit a GHG emission reduction plan
to establish measures to meet the approved emission
cap, which shall be incorporated into the facility’s cov-
ered source air pollution control permit under Chapter
342B."

The climate change-related amendments to
Chapter 342B are subject to its existing enforcement
provisions, including the citizen suit provision set
forth in section 342B-56, “Citizen suits.” This provi-
sion may provide a basis for at least three types of cli-
mate change litigation. First, under section 342B-
56(a)(1), “any person may commence a civil action on
that person’s own behalf’ against “any person” who is
alleged to be in violation of Chapter 342B, including in
violation of “any emission standard or limitation.""
Thus, the Chapter 342B citizen suit provision may
provide a basis for claims against the large stationary



sources, such as power plants or other large emitters
of GHGs, which are alleged to be in violation of the
emissions standards or limits incorporated into their
covered source air pollution control permits. In addi-
tion to emissions standards or limits, section 342B-
56(a)(3) similarly authorizes actions for violation of
other conditions of air pollution control permits.”
Finally, the citizen suit provision authorizes civil
actions against the State of Hawaii Department of
Health (“Department”) based on its alleged failure to
perform “any act or duty under this chapter [i.e.,
Chapter 342B] which is not discretionary.” Thus, an
alleged failure by the Department to properly enforce
the provisions of Part VI of Chapter 342B or
Subchapter 11 of the implementing administrative
rules could potentially give rise to claims.

It should be noted that the relief available to citi-
zen suit litigants under Chapter 342B includes civil
and administrative penalties for the wviolation of
administrative rules” and fines of not more than
$25,000 for each separate offense," where each day of
each violation constitutes a separate offense.” In
addition, the State may seek to impose criminal penal-
ties on any person who knowingly violates GHG emis-
sion-related provisions and requirements, which may
include fines not to exceed $25,000 for each day of
each violation, imprisonment not to exceed five
years, or both."

Atmospheric Trust Litigation

Like the Chapter 342B citizen suit provision,
atmospheric trust litigation may provide a venue for
concerned citizens to seek climate justice through
Hawaii courts and administrative agencies. The term
atmospheric trust litigation (“ATL") refers to a rela-
tively new and untested legal theory merging climate
change litigation and the public trust doctrine. In
essence, the ATL legal theory maintains that state
and federal governments hold the atmosphere in pub-
lic trust and must protect the resource for present and
future generations."” The common law public trust
doctrine, which traces its origins to Roman law and
English common law, has been developed and applied
by numerous courts, including the U.S. Supreme
Court in its seminal decisions in [llinois Central
Railroad Company v. Illinois® and Geer v.
Connecticut.”* ATL actions proceed on the assumption
that a court should find the atmosphere is a public
trust resource, the government has breached its fidu-
ciary duty to protect the atmosphere under the public
trust doctrine, and climate protective declaratory and
injunctive relief should be granted.”

Thus far, most ATL actions have met with limited
success in federal and state courts. In 2011, ATL law-
suits and petitions for administrative rulemaking
were filed by youth plaintiffs in all fifty states as part
of a campaign coordinated by a nonprofit organiza-
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tion.”® In Alec L. v. Jackson, et al.
in 2012, D.C.
Circuit Court dismissed plaintiff’s
ATL claims for lack of subject mat-
ter jurisdiction on grounds that the
public trust doctrine is a matter of

for example, the

state law and is displaced by the
federal Clean Air Act following the
U.S. Supreme Court’s decision in
American  Electric
Connecticut (“AEP").*

In a groundbreaking recent
ATL action brought before the
Oregon federal District Court,
however, the court denied defen-
dants’ motion to dismiss for lack of
subject matter jurisdiction.”
Although the court in in Juliana
did not determine whether the
atmosphere is or is not a public
trust resource,” it did conclude
that application of the public trust

Power .

Bowen Hunsaker

doctrine is not limited to state gov-
ernments but also applies to feder-
al governments,” that the ATL
claims are not displaced by the fed-
eral Clean Air Act and other feder-
al laws pursuant to AEP, and that
ATL claims may be enforced in fed-
eral court.®® The closely-watched
Juliana ATL action is expected to
be set for trial in mid-2017.*

The prospects for similar ATL
actions in Hawail remain unclear
and at this writing no ATL actions
have been filed in state or federal
courts. In 2011, a Honolulu youth
filed an administrative petition for
rulemaking (“petition”) with the
Department seeking to reduce the
atmospheric concentration of fossil
fuel carbon dioxide emissions
based on the public trust doctrine.®
Declaring that Hawaii “holds the

air and the atmosphere in trust for
present and future generations,”
the petition asserts that even if
there is full compliance with Act
234’s mandates there would not be
a sufficient reduction in carbon
The
Department subsequently denied
the petition in June 2011 based on
Act 234 and state renewable ener-

dioxide emissions.”

gy mandates, asserting that “we in
Hawaii are taking climate change
seriously and we intend to reduce
Hawaii's GHG emissions signifi-
cantly.™

INTERVENTION IN PuBLIC
UTiLiTiES COMMISSION
REGULATORY PROCEEDINGS ON
RENEWABLE ENERGY

Like courts of law handling
ATL actions, administrative agen-
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cies conducting quasi-judicial regu-
latory proceedings present another
venue for businesses, landowners
and concerned citizens to adjudi-
cate climate change-related law
For example,
Hawaii’s electric utilities generate
electricity primarily by burning
imported fossil fuels, which pro-

and policy claims.

duce carbon dioxide and other
GHG emissions contributing to cli-
mate change. Statutory mandates
and official policy, however, pro-
mote a transition from the use of
imported fossil fuels to renewable
sources of energy to generate elec-
tricity, which should mitigate or
reduce the GHG emissions causing
climate change.

This transition to increased
renewable energy is a major focus
of electric utility regulation before

i
————
e
Lt

Professional Image

the State of Hawaii Public Utilities
Commission (“Commis-sion”). The
Commission is adjudicating this
topic in a number of key regulatory
proceedings or dockets.” In Docket
No. 2014-0183, for example, the
Commission is reviewing “Power
Supply Improvement Plans”
(“PSIP") filed in the proceeding by
the Hawaiian Electric
Companies.” The purpose of the
PSIP, as described by the utilities,
is to provide a “detailed plan chart-
ing the specific actions for the
years 2017 through 2021 to accel-
erate the achievement of Hawaii's
100 percent Renewable Portfolio
Standard (RPS) by 2045.7* A sam-
pling of similarly important regu-
latory proceedings includes Docket
Nos. 2013-0141 (decoupling), 2014-
0192 (distributed

energy
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resources), 2015-0142 (demand
response), 2015-0389 (community-
based renewable energy), and
2016-0087 (smart grid and grid
modernization).
Stakeholder parties
played an important role in these
proceedings by filing motions to
intervene and contributing to the
record as parties or participants.
Over the last decade the
Commission has admitted signifi-
cant numbers of state and county
agencies, renewable energy trade
associations, commercial develop-
ers, and advocacy organizations in
these types of proceedings.” The
Commission’s Rules of Practice
and Procedure, which govern inter-
vention, establish a multi-factor
test and provide for intervention as
a full party or as a participant with

have
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relatively limited rights and involvement.”
Although energy production rather than GHG

emissions reductions is usually the central focus of

these Commission proceedings, climate change may
play an important role. For example, in a recent pro-
ceeding an electric utility sought to extend an existing
power purchase agreement with a coal-fired power
plant. The Commission denied the utility’s i quest, in
part because the extension would increase GHG emis-
sions from the burning of coal to produce electricity.™
Thus, like Chapter 342B citizen suits and ATL
actions, these quasi-judicial administrative proceed-
ings provide another venue for adjudicating the miti-
gation of GHG emissions.

SEA-LEVEL RISE ADAPTATION TORT LIABILITY FOR
LocAL GOVERNMENTS AND DEVELOPERS

Unlike mitigation claims, which seek GHG emis-
sions reductions, adaptation tort claims focus on the
potential liability of local government agencies and
developers for failing to appropriately address climate
change impacts, including rising sea levels. Like Act
234’s affirmation that climate change impacts support
GHG emissions reductions, in the adaptation context
the Hawaii Legislature has similarly declared that cli-
mate change is “the paramount challenge of this cen-
tury, posing both an urgent and long-term threat to
the State’s economy, sustainability, security, and way
of life” in passing Act 83, the Hawaii Climate
Adaptation Initiative Act.”

As discussed above, in AEP the U.S. Supreme
Court rejected claims that GHG emitters are liable
under tort law for failing to mitigate GHG emissions
causing climate change. Adaptation tort law claims,
however — which address climate impacts by compen-
sating plaintiffs for their losses due to negligent plan-
ning and project development — may be viable against
local governments and developers.” In essence, an
adaptation tort negligence claim will apply the four
negligence tort elements of duty, breach, causation,
and damages in an overarching analysis concerning
whether the local government or developer defendant
acted reasonably in light of the known risks of climate
change.”" To find a local government negligent for its
actions in light of climate change, a plaintiff must
establish that the local government’s conduct “falls
below the standard established by law for the protec-
tion of others against unreasonable risk of harm.”* It
should be noted that local governments in Hawaii and
other jurisdictions continue to consider a range of law
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and policy tools to address sea-level rise,” and that the
threat of landowner claims under the U.S. and
Hawai‘i Constitutions for unpermitted regulatory
“takings” of their properties by these government
agencies remains an acknowledged concern.*

Among various climate impacts. sea-level rise may
serve as a basis for advancing adaptation tort claims
in the near term. Sea-level rise impacts include inun-
dation, erosion, salt intrusion, and drainage problems.
Such coastal hazards have arguably become more
foreseeable and predictable with improved technology
and mapping.
Interagency Climate Adaptation Committee which is
to develop a Sea Level Rise Vulnerability and
Adaptation report which is due December 31, 2017
and 1s to be updated every five years.” In addition,
the National Oceanic and Atmospheric
Administration’s Sea Level Rise Viewer is a publicly
available web mapping tool that provides an image or
visualization of community-level impacts in Hawaii
and other coastal states. The impacts include a depic-
tion of sea level rise of up to six feet above average
high tides at specific shoreline properties or areas.*”

Adaptation tort claims appear to have gained a
foothold in other jurisdictions. In Australia, for exam-
ple, local government decisions approving develop-
ment projects or public infrastructure have heen met
with legal challenges by local residents on the basis
that the agency failed to adequately consider sea-level
rise, flood, fire protection, or erosion control.” In
addition to local residents who may be more generally
impacted, owners of directly adjacent properties may

Act 83, for example, established an

also have viable claims if governments issue permits
or fail to adequately regulate development and there
are subsequent losses due to storm surge and sea-level
rise impacts."

Finally, like local governments, developers might
also face adaptation tort liability for development proj-
ects on Hawaii's shorelines which are increasingly
impacted by sea-level rise. The breach of developer’s
duty to purchasers would hinge on evidence that the
developer knew or should have known material facts
regarding the suitability of a development. In
Oregon, for example, a court found that a developer of
oceanfront lots that were being destroyed by coastal
erosion had a duty of reasonable care to determine
whether the lots sold were fit for their intended use.*

To address this potential litigation risk, develop-
ers should consider all reasonable measures to obtain
relevant knowledge about the site and any coastal



hazard risks due to sea-level rise.
This may include contracting —
before commencing development —
for independent geological, hydro-
logical, and engineering studies
that are based on the best avail-
able climate science for the region
or topography.™

The foregoing presents a sam-
pling of the potential types of
future climate change legal actions
focused on mitigation and adapta-
tion. Although an emerging area of
the law, it draws from established
legal principles and may be viewed
as an extension of similar claims in
environmental, energy, tort and
other areas of the law. Increasing
climate change impacts in the
Islands are likely to continue to
drive the future growth and devel-
opment of climate change litigation
in Hawaii.

1 See 2007 Haw. Sess. Laws, Act 234 §
1(a); H.B. 226, g4th Leg. (Haw. 2007) (“Act
234"); Haw. Rev. Stat. § 342B-71; see also
Douglas A. Codiga, Act 234: Hawail's
Climate Change Law, 12 May Haw. B. J. 4
(2008) (overview of Act 234 and Hawaii cli-
mate change law and policy).

2 See Haw. Rev. Stat. § 269-92; see also
Douglas A. Codiga, Hawaii Clean Energy
Law and Policy, 13 Sept. Haw. B. J. 4
(2009) (overview of Hawail renewable
energy law and policy including
Renewable Portfolio Standard law).

3 University of Hawaii Manoa Sea Grant
College Program, Climate Change Impacts
in Hawaii: A summary of elimate change
and its impacts in Hawaii'’s ecosystems and
communities (2014) (“Climate Change
Impacts”) at i, available at http//sea-
grant.soest.hawaii.edu/
sites/default/files/publications/smfinal-
hawaiiclimatechange.pdf.

4 1a.

5 Jd. See Richard Wallsgrove and David
Penn, Water Resources and Climate
Change Adaptation in Hawaii: Adaptive
Tools in the Current Law and Policy
Framework (Sea Grant 2012) (analysis of
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climate change and Hawaii water law), available at http://sea-
grant.soest.hawaii.edu/sites/default/files/publications /water_a

daptation_final.pdf

6 Climate Change Impacts at iii.

7 92007 Haw. Sess. Laws, Act 234 § 1(a). The Act finds climate
change is caused by human activities, including the burning of fos-
sil fuels.

8 Id.

9 Haw. Rev. Stat. § 342B-71. See State of Hawaii Department of
Business, Economic Development, and Tourism, Hawaii Clean
Energy Initiative Transportation Energy Analysis Final Report
(Aug. 2015) at 140 (identifying recommendations and “tactics” to
reduce aviation fuel consumption).

10 Haw. Admin. Rules § 11-60.1-204(c).

11 Haw. Admin. Rules § 11-60.1-204(b).

12 Haw. Rev. Stat. § 342B-56(a)(1).

13 Haw. Rev. Stat. § 342B-56(a)(3).

14 Haw. Rev. Stat. § 342B-56(a)(1).

15 Haw. Rev. Stat. § 342B-47, 48.

16 Haw. Rev. Stat. § 342B-47(c).
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